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ACCAN thanks the DBCDE for the opportunity to comment.  
 
ACCAN’s submission is based on the premise that a competitive market is good for 
consumers and that separation of network infrastructure ownership from provision of 
services in the retail market is necessary to enable a competitive retail market to flourish.  
 
It is also based on the difficult historical experience of consumers with a vertically integrated 
Telstra which has used its market power to the detriment of Australians both in terms of 
prices and the range and quality of services available. 
 
 
 
 
Telecommunications (Acceptance of Undertaking about Structural 
Separation—Matters) Instrument 2011 
 
Organisational arrangements that promote interim equivalence and transparency 
 
While the consumer benefit of the NBN fibre network will gradually accrue over a long period 
of time, ACCAN sees the equivalence and transparency arrangements for Telstra’s copper 
network as directly impacting the immediate interests of all consumers. 
 
Despite these equivalence and transparency arrangements being labelled “interim”, the 
arrangements should be effective, durable and able to stand should there be future changes 
in government policy regarding the reach of the NBN fibre. 
 
For this reason, ACCAN believes the measures need to be considered carefully in light of 
any submissions that will be forthcoming from Telstra’s competitors, in order to ensure the 
provisions are sufficient to genuinely improve the market and prevent continuing anti-
competitive behaviour by Telstra.  
 

 
Staff incentives 

ACCAN welcomes the list of arrangements set out in the Schedule to the Acceptance of 
Undertaking about Structural Separation—Matters Instrument under subparagraph 4(g)(ii). 
However, we suggest that an additional item be added to the Schedule aimed at preventing 
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Telstra’s wholesale and network managers and staff being incentivised to assist Telstra’s 
retail arm. 
 
Such an item might be worded as follows: 
 

Measures that provide that staff who are engaged to work for Telstra’s wholesale and network 
business units are not subject to benefit or detriment, performance indicator, performance 
assessment, evaluation or any type of incentive, inducement, bonus, reward or penalty which 
is related to the performance of Telstra’s retail business units. 

 
 
 
Telecommunications (Structural Separation Undertaking—Networks and 
Services Exemption) Instrument 
 
Excessive carve-outs void policy intent to deliver structural transformation of the 
market. 
 
Under this Instrument, separation of infrastructure ownership from the provision of services 
is only enacted on one segment – the copper local access network – of Telstra’s overall 
network. Telstra enjoys continued ownership of significant parts of the network which can 
continue to be used in an anti-competitive way. 
 
Schedule 2 contains an extensive list of exemptions which is likely to allow Telstra to retain a 
position of market power which is contrary to the rationale for structural separation.  
 
We are aware of concerns expressed by smaller industry players that Telstra will be able to 
continue manipulation of competitors’ costs, through control of backhaul, conduits, exchange 
buildings and the inter-exchange networks. 
 
In addition, when read together with the exemptions in the National Broadband Network 
Measures – Access Arrangements Act 2011, Telstra will have significant market advantages 
over its competitors. One example of market advantage will lie in the fact that Telstra already 
has an extensive fibre network in place that can be extended and can provide retail services 
over its fibre to both existing and new customers. Thus Telstra remains to some degree 
vertically integrated and with unique advantages over competitors. 
 
ACCAN recommends the Schedule 2 exemptions be scaled back to the extent necessary to 
remove opportunities for Telstra to unfairly affect costs paid by competitors. 
 
 
 
Telecommunications (Migration Plan Principles) Determination 
 
ACCAN welcomes the focus in Section 8 on the principles of minimising disruption to end 
user services, giving Telstra’s wholesale customers autonomy in relation to the timing of 
disconnection of end users, and providing for equivalence between Telstra and its wholesale 
customers. 
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Tightening equivalence arrangements for the migration process 
 
The single specific principle on equivalence under Division 3 is both insufficient and 
nebulous in its wording. Experience has shown that on the ground Telstra will aggressively 
and creatively maximise its commercial interest wherever there are opportunities to do so 
and specific language is required to avoid disputes. 
 

 
Marketing 

In the section 22 prohibition on marketing activity there should be some definition of what 
constitutes marketing activity. This is desirable because ‘after the fact’ complaints and 
disputes about the activity of Telstra agents or employees will be ineffectual as the distortion 
of the market would have already occurred.  
 

 
Staff incentives 

We also suggest that a staff incentives principle be inserted in Division 3 similar to the item 
suggested above which would prevent anti-competitive incentivising of Telstra staff. It might 
be worded as follows: 
 

The migration plan must specify that staff who are engaged to work for Telstra in relation to 
the implementation of the processes for disconnecting carriage services from a separating 
network at premises in each fibre rollout region are not subject to benefit or detriment, 
performance indicator, performance assessment, evaluation or any type of incentive, 
inducement, bonus, reward or penalty which is related to the performance of Telstra’s retail 
business units. 

 
 
Role of Independent Telecommunications Adjudicator (ITA) 
 

 
ITA is misconceived 

It is undesirable that a body that will be a creation of Telstra – with powers, structure and 
membership defined by Telstra – have a role in adjudicating disputes, formally or informally 
in relation to the migration process (or for regulated services on the copper network). 
Promises by Telstra to voluntarily submit to decisions of any such adjudicator should not be 
relied upon. 
 
The UK model which is the basis of the proposed ITA functioned in circumstances of a well 
functionally separated incumbent. This ITA would be overseeing a vertically integrated 
incumbent moving to separation of one part of its network. It is a significantly different market 
environment and a more complex process from the one overseen by the adjudicator in the 
UK. 
 

 
Duplication and delay 

It is not desirable to have a second body taking over or duplicating the role of the ACCC in 
overseeing the migration process.  The ACCC already has statutory powers and expert 
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knowledge. ACCAN does not see any benefits for delivering a fair migration process in 
having another dispute body without the same enforcement powers of the ACCC. On the 
whole, it would be more desirable if an ITA-like process could sit within the ACCC. 
 
As currently defined, an ITA is open to being used by Telstra to delay enforcement action or 
the resolution of disputes by the ACCC in the same way that it was able to ‘game the 
system’ in access disputes over the last two decades. 
 
ACCAN therefore submits that the ITA should not form part of the matters which must be 
taken into account in this Determination for the acceptance of an SSU. 
 
In the alternative, if the ITA is included, Part 4 of the Migration Plan Principles Determination 
should specify maximum timeframes for hearing and resolving disputes, requirements for 
independent members, and other operational details to minimise the risk that the ITA 
becomes a strategy for delay or gaming by Telstra. 
 
 
 
 
Jonathan Gadir 
Senior Policy Adviser  
jonathan.gadir@accan.org.au 


