[image: image1.jpg]Australian Communications
Consumer Action Network



[image: image1.jpg]

ACCAN Submission to the Senate Standing Committee on Environment, Communications and the Arts in respect of the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009

About ACCAN
ACCAN is the peak body that represents all consumers on communications issues including telecommunications, broadband and emerging new services. ACCAN provides a strong unified voice to industry and government as consumers work towards availability, accessibility and affordability of communications services for all Australians. Consumers need ACCAN to promote better consumer protection outcomes ensuring speedy responses to complaints and issues. ACCAN aims to empower consumers so that they are well informed and can make good choices about products and services. As a peak body, ACCAN will activate its broad and diverse membership base to campaign to get a better deal for all communications consumers. 

ACCAN Goals and Activities
1. Improved accessibility, affordability and availability of communications services to all consumers;
2. Better informed consumers with access to Australian information and communications technology resources;

3. A strong, co-ordinated voice which uses our diversity as a point of strength for communications consumers, nationally and internationally;

4. Effective advocacy for consumers to Government, regulators and the industry in the development of policy, legislation and industry practices;

5. Inclusive consultation with stakeholders to identify areas and priorities for industry and/or regulatory responses;

6. Robust research to support evidence based policy development and consumer education programs;

7. Meaningful participation in regulatory and co-regulatory activities including industry codes, standards and guidelines

8. Outreach, campaigns and activities that involve consumers in the communications arena

9. Enhanced capacity for consumer representatives through information seminars, training and international engagement

10. Openness, transparency and inclusion of all parties interested in representing consumers on communications issues

Background

The Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 is designed to reshape the structure and regulation of the telecommunications sector during the eight-year rollout of the National Broadband Network. The intended outcome is said to be a healthy competitive market promoting different business models and innovation such that end-users enjoy improved quality, prices and choices.
The Bill is structured to achieve this through three primary approaches: addressing Telstra’s vertical and horizontal integration; streamlining the access and anti-competitive conduct regimes; and strengthening certain consumer safeguard measures.

It is understood that subsequent legislation will address the operation of the National Broadband Network itself and, depending on the outcome of Telstra’s ongoing level of integration, yet another round of changes to the access regime and consumer safeguards.  ACCAN looks forward to contributing to decisions as part of that process.
Changes to Telstra’s current structure

The Second Reading speech presented on 15 September 2009 observes that the bulk of the current telecommunications regulatory regime was introduced in 1997.  Whilst this is technically correct, the market features this Bill addresses are directly traceable to the telecommunications reforms introduced in 1989 and1990 with the introduction of duopolistic fixed network competition in 1991, ending of the moratorium on pay television in 1992 and ministerial determination permitting closed access to cable television systems from 1994.

This latter point is pertinent to the government’s view that Telstra’s high level of integration has hindered the development of effective competition in the telecommunications sector and in order to lessen the market power of Telstra it should, among other things, divest its Hybrid Fibre Coaxial (HFC) cable network.
When the Keating government permitted cable television (and specifically a proposed one by Optus) to be operated as closed access systems, the decision was made on the grounds of enabling greater competition.  The outcome was the opposite yet in preparing this Bill the current government has failed to provide a suitable analysis and explanation for the current market structure.  Appreciate.  The approach in the draft legislation is to require Telstra to divest its HFC network and thereby allow another operator to take over what remains substantially a closed access network.  Apart from the observations by the Chairman of the ACCC, that ‘control of both the Telecommunications pipes and a large volume of compelling content that is distributed over those pipes, could give one company significant market power in both telecommunications and content sectors’ It is unclear to us, how the claim in the Explanatory Memorandum that such divesting ‘could see new entrants into the Pay TV sector with new channels providing greater choice for consumers. It could also see increased competition in the telephony and broadband markets as Pay TV services could be bundled with other telecommunications providers’.

The Bill fails to deal with the need for open access for telephony and broadband services delivered by a divested Telstra HFC network, or for that matter any of the other HFC networks.  Whilst Telstra and Foxtel gave an undertaking some years ago to open the television channel capacity to competition (which incidentally has failed in the marketplace), the ACCC has never declared the telephony and cable modem capacity of HFC networks on the grounds that   Industry competitors have never requested open access.
On one hand the government has declared its commitment to a wholesale-only, open access model for the NBN, yet during the transition period it requires Telstra to divest its HFC network to be then taken over by another entity – whilst at the same time perpetuating the anti-competitive situation of allowing all HFC networks (whether operated by Telstra, Optus or any of the smaller operators) to remain monopolised in the delivery of telephony and cable modem services.
ACCAN recommends that the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 be amended to require the ACCC to enquire into the current state of competition.  In relation to the telephony and cable modem services of all HFC networks.  Should such an enquiry discloses competitive failings, HFC networks should be declared.  Open access to such services can only be in the better interests of end-users.
Changes to the access and anti-competitive conduct regimes

The Government’s objective is to promote competition which is in the interests of consumers, businesses and the economy more broadly.  The Explanatory Memorandum states that the proposed changes to the regulatory process will provide a reasonable degree of regulatory certainty for access providers and access seekers and that requests for access to telecommunications services will thereafter occur in a timely and efficient manner.  A regulated access regime enables wholesale communications services declared by the ACCC to be provided to access seekers who in turn provide retail services to end-users.

Changes to consumer safeguards

ACCAN is concerned that the proposed legislative changes in terms of changes to the universal service obligation (USO), the customer service guarantee (CSG) and the priority assistance arrangements do not in reality offer significantly increased consumer protection.  

In effect, option B as described in the Explanatory Memorandum for the scope of universal service is not considered adequate by ACCAN to address the myriad of complex issues that consumers need to deal with in the implementation period of the NBN.

Option A expands the scope of the universal service regime to encompass mobile voice telephony and broadband. This will be of particular benefit to consumers in rural and remote areas. This option would incorporate aspects of the proposed Communications Service Standard proposed by the Regional Telecommunications Independent Review Committee. It would have important benefits to consumers with disabilities who need alternatives to voice telephony. 
A key area for change is the definition of the Standard Telephone Service (STS). The definition needs to ensure that the clause relating to “equivalence to voice telephony” is revised to include communications services such as VoIP, Text over IP and Video over IP.  These are becoming or will soon become key communications modes for Deaf people or people with hearing or speech impairments. The current reference to text telephony indicates analogue technologies which are fast becoming outdated. The Standard Telephone Service definition needs to be future-proofed. 

In relation to the provisions for priority assistance, apart from clarification of the obligation to either provide a service or to inform consumers from whom the customer can purchase a priority assistance service, no new or extended provisions are provided in the bill .
ACCAN keenly awaits dialogue with the government in considering future USO arrangements that focus on issues associated with the delivery of universal access in an NBN environment.
However, ACCAN believes that it is a fundamental misconception to regard the safeguarding of consumer welfare as only enshrined in the USO, the CSG and priority assistance arrangements.  These measures constitute merely a safety net behind the more fundamental need to protect and enhance consumer welfare by promoting the long-term interests of end-users (LTIE).  It is not trite to observe that the telecommunications industry exists only to serve end-users.

Promotion of the long-term interests of end-users constitutes the foundation stone of the current telecommunications legislative framework, via:

· The main object of the Telecommunications Act 1997 (TA) is to provide a regulatory framework that promotes:

(a) the long-term interests of end-users of carriage services or of services provided by means of carriage services; and

(b) the efficiency and international competitiveness of the Australian telecommunications industry.
· The object of Part XIC of the Trade Practices Act (TPA) is to promote the long-term interests of end-users in the provision of carriage services or of services provided by means of carriage services.

ACCAN recommends that the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 be amended to redefine the definition of the Standard Telephone Service and to re-frame the LTIE so as to better serve the interests of end-users, whether consumers or business.  In so doing, Australia’s efficiency and international competitiveness will be greatly enhanced both in the intervening period leading to the NBN and thereafter.  Further detail of the proposed amendment is given in the following section.



Truly historic reforms to telecommunications regulation that enhance consumer welfare

The announcement by the Minister for Broadband, Communications and the Digital Economy on 15 September 2009 of the proposed reforms since enshrined in the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 was heralded as being historic.  The Government’s key objective is to promote an open, competitive telecommunications market to provide Australian consumers with access to innovative and affordable services.  

ACCAN proposes the Bill be amended to adopt the following three initiatives which would be truly historic for enhancing end-user welfare, both for consumers and business, and in so doing strengthen the development of a networked information economy.

The long-term interests of end-users

The Telecommunications Act does not define the long-term interests of end-users but instead refers to the definition in section 152AB of the Trade Practices Act, where the promotion of the LTIE is achieved through meeting the objectives of:

· the objective of promoting competition in markets for listed services;

· the objective of achieving any-to-any connectivity in relation to carriage services that involve communication between end-users;

· the objective of encouraging the economically efficient use of, and the economically efficient investment in the infrastructure by which listed services are supplied, …

Surprisingly, the Telecommunications Act 1997 defines neither the ‘long-term interests of end-users’ nor ‘any-to-any connectivity’, despite the former being a main object of that Act.  By leaving these definitions to the Trade Practices Act, the policy makers at the time clearly saw both overwhelmingly in competition terms, despite the Explanatory Memorandum to the Telecommunications Bill 1996 wishing for a wider meaning which it did not offer.

However, under the Trade Practices Act, end-users would appear to be only persons and not inanimate things such as file servers.  Furthermore, to be relevant to promoting the long-term interests of end-users, these end-users must be connected by communicative rather than distributive services.  Both these interpretations are far narrower than the original conception.  It is therefore plausible to conclude that any-to-any connectivity currently applies only to real time communication between two persons via fixed or mobile telephony and apparently not any communication involving data transmission.  Internet-based services such as e-mail and the Web involving intermediate file servers and non-real time communication, as well as all pay television and video-on-demand services may not be covered by this definition. 
Compounding these concerns, over the last decade there has been decreasing tolerance for giving regard to any-to-any connectivity as a worthwhile objective.  Commencing 1997 it has been, at the most, just one of three ‘sub-tests’ for promoting the long-term interests of end-users.  The importance of any-to-any connectivity was further diminished by being seen more as a proxy for promoting competition, in addition to being restricted solely to communicative services.  From 2005, the increased weighting given to the investment ‘sub-test’ further sidelined any-to-any connectivity.  The Productivity Commission, whose recommendations tend to be eventually followed by governments, was so dismissive of any-to-any connectivity that it sought its removal from the test of long-term interests of end-users.  Rulings by the ACCC now substantially ignore the sub-test of any-to-any connectivity.
The prime object of telecommunications legislation should be to empower communication between end-users, whether animate or inanimate.  Presently, Australia’s telecommunications legislation gives primacy to the welfare of the industry rather than to end-users.

ACCAN recommends that the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 be amended so that the objects of the Telecommunications Act and Part XIC of the Trade Practices Act reflect the achievement of any-to-any connectivity as a prime national goal and that the meaning of any-to-any connectivity should reflect the reality of modern communications.
Neutral carriage of end-user services

The basic principle of common carriage in telecommunications, that all users must be served without discrimination, has played an important role in the infrastructure services of transportation and communications, aiding telecommunications users' access and thereby also stimulating the development of networks.  The most critical factor in mass adoption of the Internet has been the carriage obligation of telephone companies that permitted dial-up access between users and ISPs via the public switched telephone network (PSTN).  This non-discriminatory connection of modems, using signals that mimic telephony calls, connected end-users with narrowband ISPs who in turn had data links to the public Internet.

With the introduction of competition under the Telecommunication Acts 1991 and 1997, backed by Parts XIB and C of the Trade Practices Act 1997, this semblance of common or non-discriminatory carriage all but disappeared.  As a prelude to introduction of the NBN, Australian legislators now have the opportunity to restore effective non-discriminatory carriage and service delivery with a regulatory regime that directly empowers end-users with at least a similar degree of choice and control over service delivery as they previously experienced with the PSTN.

Thanks mainly to non-proprietary Internet protocols, affordable personal computing power and user-centric applications, there has been a marked shift in intelligence towards the ends of any network connection – and at these ends the equipment is owned and operated by users.  Broadband users in particular have taken much more control of their connectivity and are becoming decidedly more participative, rather than being passive recipients.  Increasingly, service innovation is being driven by end-users exploiting any-to-any connectivity across the Internet at large.
End-users may be lulled into a false sense of security by assuming that the government’s prescription of open access at the wholesale level to facilitate retail competition with the NBN is all that is required to protect their better interests.  As such, it relates only to the input terms and conditions provided by the NBN wholesale operator to the NBN retail operators (mainly ISPs) and prescribes nothing more.  Open access as currently defined by the government does not guarantee the delivery of services to end-users in a neutral manner, nor provide end-users with any-to-any connectivity in a neutral manner.

Network neutrality creates the right for users to access the content, applications and equipment of their choice.  The prime goal of network neutrality is to foster competition between Internet-based content, applications and equipment at large rather than protect restricted competition between retail service providers connected to a specific access network.

ACCAN recommends that, as a prelude to introduction of the NBN, the Telecommunications Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 be amended to enshrine the policy of  neutral carriage of end-user services.
Retail pricing
The Explanatory Memorandum states that whether Telstra separates structurally or functionally, the proposed reform measures will enable competitors to compete with Telstra on more level terms than currently.  As a result, competitors will have the confidence to invest in the market, which will see greater innovation, lower prices and more choices for consumers.

ACCAN is concerned to hear reports from industry advisors that the NBN business case is such that end-users will likely be required to pay more for equivalent broadband services than they are currently paying.  We realise that the Department recently appointed advisors who will be clarifying this matter by early 2010 and that a favourable outcome for end-users will most likely be significantly affected by whether and how Telstra may vend in its access network assets to the NBN.
However, we are particularly concerned to hear reports that during the eight or so years while the NBN is rolled out, the Telstra is intending to seek higher wholesale prices and that, with newly adjusted pricing models, the ACCC is more inclined to accept such an application.  If this eventuates, it will have the effect of ramping up retail prices for end-users over the coming years to the benefit of ultimately securing the business viability of the NBN.  It also satisfies a long-term demand of Telstra for more favourable treatment by the regulator and appears to the uninitiated as a possible contra-deal by the government.
ACCAN recommends that the ACCC be directed to monitor and regularly report upon retail price increases for broadband services delivered over Telstra’s legacy network during the transition period of the NBN roll-out.  If necessary, a CPI-X regime should be implemented.
Part five of schedule 1 to the Bill amends the consumer protection act relating to the customer service guarantee.  Under part five, the ACMA makes performance standards to be complied with by carriage service providers relating to customer service.  If the service provider contravenes a standard, it is liable to pay damages to the customer.


ACCAN supports the general scheme under which performance benchmarks are established  and in particular, compliance measures to better ensure achievement of performance benchmarks.


Nonetheless, we believe there remains a role for compensation payments to consumers, where levels of service fall below prescribed levels.  To be most effective, this compensation regime should be automatic, rather than requiring consumers to apply.  This would also serve as an incentive to service providers to swiftly fix problems.








Although generally supportive of proposed amendments in relation to payphone requirements, ACCAN believes the rules about processes for resolution of complaints about the location or removal of payphones require amendment.





ACCAN recommends it should be a positive requirement that prior to the removal of any payphone subject to these provisions, that the payphone provider engage in prescribed consultations with the local Council, as well as affected consumers.  The proposed arrangements depend significantly on consumer responses after payphone has been removed.  A more sensible approach would be to significantly improve the transparency and consultation arrangements in ways which go to reduce see severe information and resource asymmetry, which exists between service providers and consumers.  This is especially true in rural and remote areas.  In the United Kingdom, such a process has been introduced as a preliminary step before the closure of local post offices, and while in macro terms outcomes have not changed materially, a number of errors have been avoided and the need for consumer participation has been more closely met.
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