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Key recommendations
	This submission recommends that:

	· The regime should empower the Australian Competition and Consumer Commission (ACCC) to make designation decisions on its own initiative.

	· A digital services consumer body be funded to provide a consumer voice to the regulator.

	· The costs of the regime be recovered through the introduction of a new levy on digital platforms.

	· The regime should require a high burden of proof from platforms who apply for exemptions to designation.

	· Subject to ministerial approval, the regime should give the ACCC the flexibility to alter the list of services and anti-competitive behaviours to adapt to emerging technology and industry changes. 

	· The regime should implement anti-avoidance measures to ensure accurate and transparent reporting from platforms.

	· Fees and penalties in the regime should be proportional to designated services global turnover to effectively address obligation violations.

	· Investigation records made by the ACCC should be published to ensure informed public debate.

	· Designated platforms be subject to mandatory record-keeping requirements.



About this submission
The Australian Communications Consumer Action Network (ACCAN) is pleased to provide this submission to the Treasury on the proposed new digital competition regime in A new digital competition regime: Proposal paper (the Proposal Paper). Competition is critical to promoting consumer interests. From work, school and leisure, consumers and small businesses use and rely upon digital services to participate in daily life and our economy.
ACCAN welcomes the Government’s proposed reforms which will increase effective competition across Australia’s digital landscape through the implementation of preventative rules to swiftly address anti-competitive behaviours, preventing harm to Australian businesses and consumers.
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[bookmark: _Toc190954994]Introduction
The proposed digital competition regime will provide a comprehensive framework for the Government’s approach to addressing anti-competitive behaviour in the rapidly evolving digital market landscape.
The proposed regime comes at a key time. Australia made early progress in digital platform services through the Australian Competition and Consumer Commission’s (ACCC) Digital Platforms Inquiry (DPI) in 2019 and subsequent Digital Platform Services Inquiry (DPSI) for the past five years. 
These inquiries routinely found that digital service markets are dominated by a small number of players with substantial market power. The ACCC observed a range of anti-competitive behaviour including: ‘self-preferencing, tying, exclusivity agreements, impeding switching, denying interoperability, and withholding access to important hardware, software, and data inputs’.[footnoteRef:2] Market power has allowed firms to degrade the quality of services they offer and their terms of service.[footnoteRef:3] Reform is needed to drive competition in the long-term interests of consumers. [2:  ACCC, ‘Fifth interim report’ (Report, 2022) 7.]  [3:  Ibid.] 

The digital platform services regime outlined in the Proposal paper provides a timely and concrete step in remedying the gaps in Australian competition law, however the framework would benefit from further refinement. To strengthen the proposal, ACCAN recommends several key changes in addition to the matters raised in the proposal paper:
· First, the ACCC needs to be empowered to designate under its own initiative. 
· Second, the framework must empower the ACCC to make proper investigations and compel evidence. 
· Third, the regime should provide for funded consumer representation to ensure proactive and informed engagement. 
These points, as well as answers to select questions, are elaborated in the sections below.
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[bookmark: _Toc189838170][bookmark: _Toc190954996]Designation decision framework
The allocation of decision-making powers under the designation framework is of critical importance to its efficient and effective implementation. Designation decisions will result in the imposition of substantive obligations on regulated entities, akin to those in place under equivalent access regime arrangements. 
Currently, the framework presented in the Proposal Paper empowers only the Minister to make designation decisions. In ACCAN’s view the regime should empower the ACCC to make designation decisions in accordance with specified objectives. We note that the declaration powers set out within existing access regimes provide a sound precedent for the extension of designation powers to the ACCC. Accordingly, in our view, a decision-making regime similar to the process for declaring infrastructure services under the telecommunications access regime under Part XIC of the Competition and Consumer Act 2010 could be adopted.[footnoteRef:4]
Empowering the ACCC as the competition regulator to make designation decisions would allow for the technical expertise of the ACCC on competition matters to brought to bear and facilitate the timely and efficacious making of decisions on designations. Keeping the designation investigator the same as the decision maker is more likely to avoid situations where the decision is inconsistent with the findings of the investigation, particularly if the investigation findings are published. This would also provide the opportunity to avoid duplication of regulatory costs.
Merits review
ACCAN does not support the inclusion of merits reviews as part of this regime, as this will dramatically increase the regulatory burden of the regime when valid measures to question decisions on a judicial level already exist. 
ACCAN notes that all the concerns we have seen raised by various stakeholders to justify the need for a merits review would be covered under a judicial review. The issues raised are fundamentally of interpretation and application of the law, or a failure to consider relevant factors, which would be captured in judicial review processes.
In the case that merit reviews are introduced, ACCAN strongly recommends that the ACCC be empowered to make designation decisions in the first instance, as there is no process for a merit review of a ministerial decision. 




[bookmark: _Toc189838171][bookmark: _Toc190954997]Information disclosure and anti-avoidance measures are necessary
The ACCC should be empowered to compel information from platforms under investigation or requesting an exemption from designation. Platforms must be required to disclose information necessary to undertake an adequate analysis of the platform’s market impact and control both in Australia and globally. 
Entities may attempt to obfuscate their true market impact to avoid investigation and obligations through methods such as platform segregation or information manipulation. ACCAN suggests the regime be designed to avoid such attempts by granting greater weight to quantitative thresholds such as active Australian users and globally reported revenue. Additionally, where insufficient or incomplete information has been provided for an investigation, the ACCC should be empowered to consider qualitative or imperfect evidence of harm as prima facie evidence for designating a digital platform.
[bookmark: _Toc189838172][bookmark: _Toc190954998]Consumer representation is necessary, and needs to be funded
Despite the pervasive use of digital platforms for Australian consumers there is still no consumer group funded by the Australian Government to engage with digital services. In ACCAN’s view, funding of a consumer organisation to represent consumer’s interests in designation processes is critical to ensuring that designation decisions and the obligations that flow them are consistent with the consumer interest. 
This is a missed opportunity, as funded consumer representation would offer Australian consumers – as well as industry and government – a range of benefits, including:
· Reduced risk of harm by providing expert consumer input into policy-making processes.
· Contributions to consumer trust to participate in the digital economy.
· Reduced regulatory uncertainty.
· Reduced regulatory delays due to a lack of consumer participation.
· Informed consumer representation into co-regulatory schemes. 
While ACCAN has confidence in the capacity of the ACCC to effectively act as an independent regulator and enforce the proposed regime, the ACCC benefits immensely from independent advice from the consumer sector. Without a properly funded consumer voice in digital services, it is likely that consumer voices will be unable to properly counterbalance the views of industry groups.
[bookmark: _Toc190954999]Futureproofing measures
Digital markets are rapidly evolving.  The emergence of new technologies or novel implementations of existing technologies can suddenly and dramatically alter the balance of power within a market. The fast-moving nature of digital platform markets can lead to serious harm to competition before existing corrective measures can catch up with market realities. 


Considering the dynamic nature of what this regime seeks to regulate, the regime itself must be dynamic to adequately fulfil its purpose now and in the future. ACCAN considers it vital that the regime be capable of adding to or updating the following aspects on a regular basis:
· The scope of the regime, including the list and definitions of digital services regulated.
· The quantitative and qualitative thresholds for self-initiated investigations by the ACCC.
· The quantitative and qualitative criteria for designations.
· The list of anti-competitive behaviours and definitions to be regulated.
· The broad and service-specific obligations for designated platforms.
· The broad and service-specific information requirements for investigation and exemption applications.
Allowing these aspects of the regime to be rapidly updated to adapt to modern circumstances will help ensure the long-term efficacy of the regime.
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[bookmark: _Toc189838174][bookmark: _Toc190955001]Proposed Framework
Question 1: Are there any major implementation challenges associated with the proposed framework? 
ACCAN considers that there are several implementation challenges associated with the proposed framework. The primary challenges in ACCAN’s view are ensuring that: 
· The ACCC has sufficient resources to investigate, monitor and initiate compliance and enforcement actions for designated services. The ACCC will need to have sufficient resourcing to allow for the recruitment of relevant technical specialists to support the framework’s application to complex digital services.
· The ACCC has sufficient information-gathering powers to support investigation and enforcement actions.
· Definitions of services and anti-competitive behaviours remain relevant as technologies and digital services change.
The framework would need to ensure that the ACCC has sufficient powers and resources to monitor and enforce compliance for such large markets. 
The ACCC will be in active competition with digital platforms to obtain relevant technical support. Talent capable of performing analysis and investigation into those platforms will be in high demand and platforms could easily compromise reliable consultants through pre-emptive engagement. Therefore, the ACCC will need adequate resourcing to hire and train appropriate talent to oversee the regime.
ACCAN notes that attempts may be made to frustrate the operation of the framework through strategic behaviour on the part of digital platforms. This behaviour may include: 
· Threatening to restrict or withdraw services from the Australian market. For example, in 2021 Facebook restricted news feeds in Australia during negotiations around the News media bargaining code.[footnoteRef:5] [5:  Byron Kaye, ‘Facebook 'unfriends' Australia: uproar as news pages go dark’, Reuters (online, 19 February 2021) <https://www.reuters.com/article/technology/facebook-unfriends-australia-uproar-as-news-pages-go-dark-idUSKBN2AI024/>.] 

· Restructuring the delivery of digital services to obviate the intended operation of the scheme e.g. through corporate restructuring, offshoring or use of international contracting strategies.[footnoteRef:6] [6:  Sam Buckingham-Jones, ‘Google and Facebook make 60¢ from every ad dollar spent online’ Australian Financial Review (online, 4 May 2023) <https://www.afr.com/companies/media-and-marketing/google-and-facebook-make-60-from-every-ad-dollar-spent-online-20230503-p5d5fe>.] 




Question 2: Is the proposed scope of digital platform services targeted appropriately? Are there any digital platform services that should be added or removed?
ACCAN considers the proposed initial scope, focusing on core platform services such as app marketplaces, ad tech services, and social media, is appropriate given their gatekeeping roles. ACCAN supports the inclusion of these services within the framework.
In ACCAN’s view, operating systems should also be considered for priority designation in both the mobile and personal computer markets. For example, Microsoft’s current handling of the migration from Windows 10 to 11 is particularly problematic, as the barriers presented by hardware requirements of Windows 11 in combination with their planned cutoff date for Windows 10 support could function as planned obsolescence for millions of computers.[footnoteRef:7] Australia already has a significant electronic waste problem, and the sudden forced obsolescence of tens to hundreds of thousands of computers is predicted to create serious and unnecessary logistical and ecological problems.[footnoteRef:8]
Smartphone operating systems are dominated by Apple and Android. Mobile operating systems have an influence on the app stores and cloud storage used by consumers. As the ACCC notes: ‘ownership and control of their respective OS give Apple and Google control over the distribution of mobile apps on their respective mobile ecosystems.’[footnoteRef:9] Establishing fairer terms for competition in operating systems is crucial for providing consumers with choice and driving better, more diverse markets. [9:  ACCC, ‘Interim report No. 2 – App marketplaces’ (Report, 2021) 4.] 

The regime should also consider designating digital entertainment services as a priority. Digital entertainment services include:
· Subscription video on demand services
· Music streaming services
· Video game digital distribution companies






For example, the videogame market has been historically dominated by a few large publishers that wield inordinate power in the sector through means such as exclusivity deals and subscription plans intended to stifle competition.[footnoteRef:10] The ACCC is well-positioned to act as a competition regulator in this space given their previous enforcement experience with large platforms in the sector such as Valve and Sony.[footnoteRef:11] [10:  Cahill Maffei, ‘Hit the Reset Button: Video Games, Platforms, and Changing Antitrust Vertical Merger Policy’ (2023) 25(1) Transactions:  The Tennessee Journal of Business Law 3. <https://ir.law.utk.edu/transactions/vol25/iss1/3>; Clayton Alexander, ‘Game Over? How Video Game Console Makers Are Speeding Toward an Antitrust Violation’ (2020) 4(1) The Business, Entrepreneurship & Tax Law Review <https://scholarship.law.missouri.edu/betr/vol4/iss1/46>.] 

The framework should provide a process for the inclusion of further types of services because digital platform markets can change rapidly. Noting that the expansion of the regime to apply to broader digital services is a policy decision of government, we consider that it would be appropriate for this to occur via a delegated instrument issued by the Minister following the provision of advice by the ACCC. 
In our view, providing the Minister with the power to add further digital platforms would allow the framework to respond to emerging digital services, while ensuring appropriate scrutiny through existing Parliamentary oversight mechanisms for disallowable instruments. 
Question 3: Do you agree with the proposal that app marketplaces, ad tech services and social media services should be prioritised as the first services to be investigated for designation under the framework?
ACCAN supports prioritising these services under the new framework, as they exhibit significant gatekeeping power and are prone to conduct that may anti-competitive behaviour. App marketplaces as they currently operate are highly anti-competitive. Google Play and the Apple App Store both have monopolies within their respective environments, which is problematic both for consumers and developers who have no alternative and no choice but to accept their terms.
[bookmark: _Toc189838175]ACCAN considers that recent action in Europe provides a sufficient evidentiary basis for prioritising these services. Apple has already been investigated and fined over a billion euro for anti-competitive behaviours through its app store in the European Union.[footnoteRef:12]The European Commission has preliminarily found that Alphabet has abused its dominant position in the adtech space by favouring its own ad exchange AdX. The European Commission views divestment by Google of part of its services as the only way of addressing competition concerns.[footnoteRef:13]

[bookmark: _Toc190955002]Designation
Question 4: What are the benefits and risks of the various designation approaches taken or proposed internationally?  
In ACCAN’s view clear designation criteria can provide timely and efficient designation. A key requirement will be reducing regulatory uncertainty while providing flexibility as market change. Other designation approaches worth considering are:
· EU’s Digital Markets Act. The use of clearly defined quantitative thresholds by the EU’s Digital Markets Act 2022 (DMA) provides a robust and unambiguous framework for designation that makes it clear both to regulators and service providers when and why designation would be considered. This gives service providers with ample notice of when they may face investigation and limits the likelihood of inappropriate designation or legal challenge to a designation decision. However, the DMA is designed with the context and resources of the entirety of the EU in mind and as such, internal threshold reporting may not be accurate or adequate in the context of individual nations. The DMA also uses fixed thresholds which – despite the clarity they provide – would require adjusting over time or risk becoming obsolete due to inflation and changes in population statistics. 
· UK’s Digital Markets, Competition and Consumers Act. The UK’s Digital Markets, Competition and Consumers Act 2024 (DMCCA) took a qualitative approach to designating a service. Under the DMCCA an undertaking as having strategic market status (SMS) is more flexible but imposes a greater regulatory burden in the investigation phase that could slow the process down while providing decisions that are – due to the subjective nature of the decision-making process – more open to subsequent legal challenge.[footnoteRef:14] [14:  Digital Markets, Competition and Consumers Act 2024.] 

· Japan Fair Trade Commission. Japan’s requirement to have businesses alert the Japan Fair Trade Commission (JFTC) when thresholds have been reached is a useful approach to enhance efficacy and efficiency. While self-reporting cannot be relied upon in isolation, it would alleviate some of the burden of monitoring from the ACCC while providing additional avenues to penalise deceptive reporting.
Question 5: Would the proposed quantitative thresholds and qualitative factors appropriately target entities that are significant to Australian consumers, businesses and the economy? What other quantitative thresholds or qualitative factors should be considered to ensure they are adaptable to a variety of circumstances? How could any risks of over and under capture be mitigated?
ACCAN considers that the proposed quantitative thresholds are broadly appropriate. In our view, the thresholds align well with international comparative regimes including the DMA and provide an effective basis for excluding digital platforms that are unlikely to have substantial market power.
The use of quantitative measures as a primary criterion is broadly appropriate and aligns with the DMA. It will serve as an appropriate measure for capturing platforms with substantial market power, however, it may not capture emerging platforms that are attempting to entrench their market power.
In ACCAN’s view, the qualitative criteria should ensure that appropriate consideration is given to whether:
· A service can function as a bottleneck or gatekeeper to the operation of or access to other services, or;
· The service provides platform holders with access to information or resources that could be used to gain advantage over competition either within the service itself or another service the platform holder is involved in, or;
· The business model of a service might keep consumers or competitors perpetually tied to that service, i.e. software subscription services that do not allow the one-off purchase of a permanent license, or;
· A platform has been designated by a similar overseas regime elsewhere.
This is a non-exhaustive list, and any individual item should be considered as a valid qualitative reason for designation.
The number of active Australian users would more accurately identify platforms that are uniquely impactful in Australia. For example, the threshold could be set at 10% of Australia’s population. This would match the equivalent in the DMA, which sets the threshold at 45 million active users, or 10% of the total EU population. 
Ensuring accurate reporting of figures within Australia from platforms under investigation would mitigate both over and under capture.
Question 6: For quantitative thresholds, the proposed regime would draw on the threshold levels used by international regimes, adjusted to reflect the size of the Australian economy and population. Is this approach appropriate?
ACCAN considers that the local reporting of threshold criteria, particularly revenue declared in Australia, may be unreliable due services offshoring or otherwise obfuscating their true revenue and customer data, and so simply adjusting the threshold levels to reflect Australia’s economy could result in under capture. 
ACCAN considers that this risk could be ameliorated through strengthen reporting obligations, and further by designing anti-avoidance provisions. In our view, anti-avoidance provisions should consider the global number of users of a service to better reflect the power and influence these services can wield. Further, anti-avoidance provisions could also pre-empt a period of overwhelming market dominance if a significant overseas service suddenly enters or increases their presence in the Australian economy.
Question 7: Are there any circumstances where quantitative thresholds may be sufficient by themselves to inform a designation decision and if so, what circumstances would they be?
ACCAN considers that quantitative thresholds may provide a prima facie basis for adopting a presumption of designation. Adopting a rebuttable presumption of designation would ensure procedural fairness for digital platforms, as it would allow for them to put forward evidence to the effect that they should not be designated, while also facilitating an efficient designation process. 
If high quantitative thresholds have been met for several years within a set period (i.e. five non-consecutive years within a seven-year period where a platform has exceeded revenue and/or user thresholds.), or if quantitative thresholds have been met and the platform has already been designated by a similar overseas regime, this could serve as sufficient evidence to inform a designation decision.
Question 8: The proposed framework provides the relevant minister the ability to direct the ACCC to conduct designation investigations and the ACCC to also self-initiate designation investigations. On what basis should the ACCC be able to self-initiate investigations?  
ACCAN considers the following indicators to be appropriate prima facie grounds for empowering the ACCC to self-initiate investigations:
· If a platform has already been designated by another nation with a comparable framework, such as the EU, Germany, UK, India or Japan, as this will serve as strong preliminary evidence that an investigation is required. The designation and obligations of these platforms will be exponentially more impactful if there is international cooperation in their enforcement, and aligning designations with other nations will encourage reciprocal designations on their behalf, strengthening rulings in Australia. 
· Upon receiving a formal request for cross-border cooperation to investigate a platform from an international body with a comparable framework to Australia’s.
· When the regulator has received reports or complaints of anti-competitive behaviour that can be substantiated with evidence, or when they receive a high number of complaints regarding a single platform concerning behaviour that could be considered anti-competitive. 
· If the regulator has preliminary evidence of a service's influence distorting a market, or if the power and position of the platform places it in a gatekeeper role that is difficult for competitors to bypass.
Question 9: Should the ACCC be required to publish a non-confidential summary of its designation investigation findings?
ACCAN strongly encourages the publishing of designation investigation findings to ensure robust public scrutiny. Transparency in these investigations is vital to foster public confidence. Summaries of investigation findings ensure platform holders are aware of the criteria and circumstances leading to a designation, allowing them to better assess their own practices and self-regulate before formal action is required. 
Public reporting of designation investigations and outcomes will also allow other groups who participate in the regulatory process, such as consumer groups, to properly fulfill their role and contribute to greater regulatory certainty.




Question 10: The digital competition regime proposes designation to last for up to 5 years. Is this time period appropriate?
ACCAN considers five years to be an appropriate timeframe for designation status, as it provides platforms with certainty about their regulatory obligations and timelines, enabling them to plan and implement long-term compliance measures. This benefits the ACCC and platform holders and serves as a stable timeframe to monitor designated platforms and measure the impact of enforced obligations, while not being so long that it cannot account for significant industry shifts that impact the strength or relevance of a platform.
[bookmark: _Toc189838176][bookmark: _Toc190955003]Obligations and Exemptions
Question 12: Are there any additional types of anti-competitive conduct common across different digital platform services the government should consider when drafting broad obligations?
Algorithmic manipulation and opacity should be considered as anti-competitive. 
Service providers with search functions or algorithms to present content can manipulate the algorithms’ formula to make it harder for their competitors or discussion of competitors to be presented.[footnoteRef:15] Separate from preferencing themselves, this behaviour focuses on making it harder for competitors to be discovered or discussed. 
Additionally, refusal to divulge or selective divulgence of the algorithms’ priorities can have similar results. For example, X has been accused of making posts by users who have mentioned certain topics harder to discover without alerting them to this status, a practice known as ‘shadow banning’.
For example, it is commonly believed (but due to the opacity of these systems, uncertain) that mentioning emerging competitors such as Bluesky will result in an account getting shadow-banned on other social media platforms.[footnoteRef:16] Even if this isn’t the case, the opacity of policies surrounding shadow banning allows people to believe it is the case, indirectly suppressing conversation surrounding competitors.
New technologies and innovations will inevitably result in the emergence of anti-competitive behaviours that have not yet been considered or seen extensive enough use to warrant regulatory control. To account for these potential factors, the regime should include the ability for the ACCC to revise and add to the list of anti-competitive behaviours subject to regulation to ensure long-term efficacy of the regime.

Question 13: For app marketplaces, ad tech services and social media services, are there any additional types of anti-competitive conduct in the supplies of these services the government should consider when drafting service-specific obligations?
ACCAN currently has no further suggestions for anti-competitive conduct in the supply of these services but reiterates the need to introduce means by which the ACCC can regularly update and add to the definitions of anti-competitive conduct to ensure the long-term efficacy of the regime.
Question 14: Are there particular obligations or design features in similar regimes in international jurisdictions the government should consider including or not including in a regime in Australia?  
The ability for consumers to easily switch services is foundational to competition and consumer welfare. ACCAN views the requirement of data portability and the provision of data on request as outlined in the DMA as sensible policy and should be included in the regime as effective methods to counteract the anti-competitive power a platform can wield through their exclusive or restricted access to consumer or industry data.
The DMA also mandates that:
The gatekeeper shall allow and technically enable the installation and effective use of third-party software applications or software application stores using, or interoperating with, its operating system and allow those software applications or software application stores to be accessed by means other than the relevant core platform services of that gatekeeper.[footnoteRef:17]
ACCAN considers it appropriate for Australia’s regime to follow suit to ensure gatekeeper platforms cannot deny access to alternatives via their platform. This obligation would also prevent the denial of communication or deliberately diminished services between the gatekeeper platform and alternative platforms. 
ACCAN proposes that designated platforms should also be required to make declarations of non-neutrality. Platforms should disclose when they voluntarily adopt non-neutral policies for content. For example, if platforms are deliberately demoting content related to specific topics, they should make clear what types of content they are demoting and why. Failure to disclose this information should result in fines or sanctions.
Question 15: What are the benefits and risks of various international approaches to exemptions (such as the EU’s Digital Markets Act and the UK’s Digital Markets, Competition and Consumers Act)?
ACCAN’s stance is that there should be a high standard of evidence and justification required of any platform seeking an exemption and that the onus of proof should be on designated parties when arguing for exemption. Further, in cases where exemptions may be considered necessary, ACCAN firmly argues that only partial exemptions be granted, as all designated platforms should be held to obligations where possible to promote effective competition. 
ACCAN strongly recommends that all decisions to grant exemptions or suspensions from obligations are reviewed periodically to ensure the reasoning behind those decisions still applies and that the ACCC seek public consultations on exemption proposals. The regime should include provisions to allow for the removal of exemptions at any time should there be evidence that warrants such action. 
The DMA provides a reasonable framework for the suspension of obligations required of a designated gatekeeper. Such a suspension requires strong evidence that compliance with obligations would, due to exceptional circumstances outside the gatekeeper’s control, endanger the economic viability of its operation. 
This places the onus on gatekeepers to take steps where possible to ensure their economic viability before attempting exemption from obligations. Not only does this encourage better business practices on the part of the designated, but it will disincentivise frivolous requests for exemptions. 
Australia’s regime should follow this example with the highest priority placed on protecting consumers and promoting competition, such that even if economic viability is endangered for the designee, a suspension should never be granted if it could conceivably lead to consumer harm or anti-competitive business conduct. 
The DMA also allows for whole or partial exemption for grounds of public health and security.[footnoteRef:18] While this is good in theory, the lack of definition regarding public health or security is concerning. If Australia’s regime includes similar grounds for exemption, it should include clear definitions to ensure regulators and services are aware of the circumstances that allow for exemptions, thereby reducing the regulatory burden created by exemption requests formed with inadequate justification. [18:  Digital Markets Act, Article 10, Exemption for Grounds of Public Health and Public Security 2022.] 

The DMA requires decisions for suspension or exemption of obligations to be reviewed annually, ensuring that gatekeepers do not evade obligations in the long-term through temporary circumstances.[footnoteRef:19] The proposed regime should require a similar obligation. [19:  Digital Markets Act, Article 9, Suspension 2022; ‘Digital Markets Act, Article 10, Exemption for Grounds of Public Health and Public Security’ (n 3).] 

Question 16:  For the grounds for exemption, would a broad ‘countervailing benefits’ exemptions mechanism with a high threshold be appropriate? What measures should there be to reduce the risk of vexatious applications?
If an exemption is considered, it should only be done so with strictly set high thresholds to ensure only legitimate applications are considered and that exemptions of this nature should be reviewed annually. Requirements as outlined in the DMCCA should be considered a minimum for this regime, noting particularly the requirements that the benefits of the impact must definitively outweigh potential detrimental impacts while not eliminating or preventing effective competition.[footnoteRef:20]
Definitions should be clear in the regime as to what justifies such an exemption and the methods by which they would be judged. Ambiguity surrounding exemptions will only serve to confuse platforms as to whether they would be eligible and encourage vexatious applications with little merit or substance.
Measures to reduce vexatious applications include application fees and penalties for frivolous claims and the restriction of a platform from lodging additional exemption requests for a set period. For penalties to be appropriately impactful to large businesses without being disproportionate for smaller platforms, an approach similar to the DMA’s use of percentage-based fines should be taken.[footnoteRef:21]  [21:  Digital Markets Act, Article 30, Fines 2022.] 

There should be a high standard of data disclosure expected from applicants as part of the application process. Without such levels of disclosure, platforms will be at a distinct advantage in this process, as they will be able to freely distort or interpret hidden datasets as evidence in their favour. 
In the case of platforms being unable or unwilling to share data, the evidence against their case, even if imperfect, should be granted significantly greater weight.  As noted by the Stigler report on reducing the power of data asymmetry and preventing regulatory capture:
The burden of proof should be inverted: Qualitative or imperfect evidence of harm, when combined with deliberate and severe data restrictions, should be considered prima facie evidence of harm.[footnoteRef:22] [22:  Luigi Zingales et al, ‘Stigler Committee on Digital Platforms Organization: Subcommittee on Market Structure and Antitrust Subcommittee on the News Media Industry’ <https://www.chicagobooth.edu/research/stigler/news-and-media/committee-on-digital-platforms-final-report>.] 

This would ensure that the regime applies to the appropriate services.
[bookmark: _Toc189838177][bookmark: _Toc190955004]Enforcement and Compliance
Question 19: The proposed framework could include record keeping requirements for designated digital platforms to record and keep certain information in a standardised format. How could these requirements be scoped to limit regulatory burden? Would there be any public benefit of publishing some of these records?
It is ACCAN’s position that all regulated entities should be required to submit information in a standardised raw data format (e.g. CSV) capable of being analysed by third parties. This would avoid platforms submitting incompatible data that is hard to convert to a readable format, or files with convoluted formulas, hidden records and macros that make it difficult to track where results are coming from or in some cases could make it difficult for the file to even be examined easily. 
As the objective is to capture information from a wide range of platforms, all with their own standards and definitions of primary data and metrics, the regime should include the ability for the ACCC to determine and require the provision of data that is relevant to a particular service in addition to the broad data disclosure requirements. Failure to provide information in a timely and standardised manner should be subject to dynamic fines based on percentage of global revenue.
There would be significant public benefit to publishing these findings, as it would lead to greater accountability on the designated platforms through increased public scrutiny. For example, news outlets and consumer interest groups such as ACCAN would make use of these records. Reports of this nature would be invaluable for ACCAN to engage with designation processes and contribute comment on future submissions regarding the regime and digital competition in general.
Designated platforms should be required to provide publicly available reporting on causes for outages or changes and loss of services so that consumers can make informed decisions regarding these platforms and consumer groups can effectively advocate on their behalf.
Question 20: The regime could include limited record keeping obligations for entities that meet specified global revenue thresholds but are not yet designated. How could this requirement be scoped to limit regulatory burden and impacted entities? Are there any risks of this approach and how could these be mitigated?
This data should be collected as it would be useful in cases where large platforms without a presence in Australia abruptly enter and attempt to achieve dominance in the Australian market.
To limit regulatory burden, it should only be required of entities that have met the global revenue threshold and at least one of the following conditions:
a) The entity has been designated by another body with a similar framework to Australia’s.
b) The entity has active Australian users in excess of 2% of the total population (currently over half a million Australian users).
In ACCAN’s view the primary risk of this approach is under-capture of entities that may form the subject of a designation process. This risk can be mitigated by ensuring that the ACCC has appropriate information gathering powers to support designation inquiries.
Question 22: Are increased monetary penalties and/or new specific non-monetary penalties required in the new digital competition regime? If so, why?
ACCAN encourages the regime to adopt a dynamic monetary penalty approach using percentage of worldwide turnover as seen in the DMA, wherein gatekeepers found to be either intentionally or negligently non-compliant with imposed obligations may up fined to 10% of their total worldwide turnover in the preceding financial year or be penalised with period payments of up to 5% of their daily worldwide turnover in the preceding financial year.[footnoteRef:23] [23:  ‘Digital Markets Act, Article 30, Fines’ (n 6); Digital Markets Act, Article 31, Periodic Penalty Payments 2022.] 

Percentage-based penalties of this nature ensure that, regardless of the size or scope of the platform, penalties are appropriately impactful as to ensure compliance without destroying the platform.  Non-monetary penalties, such as divestiture of individual business units, blocking acquisitions, or forced withdrawal from joint ventures should be considered as measures to more directly address the market power and anti-competitive actions of a platform. Publishing aggregated, non-confidential data on penalties can enhance public trust and promote a better understanding of digital platform behaviour without compromising sensitive business information.


Question 23: Should the new digital competition regime provide for structural remedies similar to those available in overseas regimes? Alternatively, should the regime include a mechanism for the ACCC to require that, where a platform has implemented a structural remedy overseas under an equivalent international regime, the platform roll out that same remedy in Australia?  
In ACCAN’s view structural remedies, such as divestiture or operational separation, are critical tools for addressing entrenched market power and systemic anti-competitive behaviour. The DMA includes provisions for imposing structural remedies and Australia should similarly empower the ACCC to impose structural remedies in cases of severe or repeated non-compliance.[footnoteRef:24] [24:  Article 18, Market Investigation into Systematic Non-Compliance 2022.] 

Synergy between this regime and international agencies will strengthen the impact of anti-competitive measures and ensure the impact on platforms is measured and fair. The regime should include a mechanism to enact equivalent penalties established by overseas bodies where there is evidence of equivalent or similar conduct in Australia.
Question 24: Is the proposed compliance proposals regime an efficient and workable way of recognising platforms’ compliance with similar international regimes as compliance in Australia?  
ACCAN considers the proposed compliance regime appropriate, as recognising compliance with similar international regimes will reduce regulatory duplication and administrative costs, while limiting unnecessary burden on the part of designated platforms.  
To ensure efficiency and the power of the regime’s decisions, Australia could establish mutual recognition agreements with jurisdictions enforcing similar regimes.
Question 25: Should merits review be available for certain administrative decisions under this regime (such as exemption decisions)? What would be the associated risks, and can these risks be mitigated?
ACCAN notes that the Proposal Paper sets out the potential to integrate a merits review process as part of the overarching designation framework. In ACCAN’s view merits review is most appropriately suited to those circumstances where the legal discretion being exercised by a decision-maker is sufficiently broad to encapsulate a myriad of alternative approaches to the assessment of relevant merits considerations as articulated in statutory criteria. 
As the designation framework primarily relates to the exercise of a constrained discretion, on criteria that are substantially technical in nature, we do not consider that there is value in a merits review process. This is because in ACCAN’s view, that the substantive application of the framework will turn on an assessment of whether an entity meets a quantitative threshold and a qualitative legal test regarding an entities competitive position. In ACCAN’s view – the first of these tests is objective nature, and therefore merits review is irrelevant, and the second of these tests requires the application of technical economic considerations of which the ACCC and Minister is well placed to undertake. 
Noting that merits review is concerned with ensuring that the correct or preferrable decision is made, we query on what basis an alternative or preferable decision may be made with respect to designation, noting that the first test is an objective quantitative assessment and the second test requires the decision maker to perform a technical assessment. As decision makers are required at law to apply a critical mind when applying the relevant statutory criteria, which will involve a sophisticated technical assessment, we query what additional value may be derived through a review process.
Accordingly, ACCAN is opposed to the introduction of a merits review for this regime, as there is likely to be no value to such a process. Further, we note that all of concerns raised by stakeholders to date, including those calling for a merits review, pertain to the prospect of decision-makers failing to take into account relevant considerations as set out in the statutory criteria. These matters are more appropriately captured within the scope of a judicial review. Further, ACCAN queries the appropriateness of a merits review process that would seek to override the decision making of a democratically elected minster of the crown. 
Question 26: Would it be appropriate for government to recover the costs of administering the regime from industry?
ACCAN supports the recovery of the costs of administering the regime from industry. In our view this may be effectively achieved by the creation of a new levy directed towards digital services active in Australia. In ACCAN’s view this levy framework should ensure that there is a mechanism for funding consumer representation on digital services issues and digital competition designation processes.
Alternatively, ACCAN views revising the scope of existing levy arrangements in the Telecommunications Act 1997 (Cth) as another viable method of recovering costs.[footnoteRef:25] Adding appropriate digital services to the Telecommunications Industry Levy (TIL) will create a more equitable and sustainable public interest policy environment. 
We note that many services that would fall under the initial designation categories of app marketplaces, ad tech services and social media could be considered digital communications entities that provide communication services between end users. Many services under consideration through the proposed categories are members of the communications peak body Communications Alliance.[footnoteRef:26] [26:  Communications Alliance, ‘Current members’ (online, 2024) <https://www.commsalliance.com.au/about-us/membership/current-members>.] 

ACCAN has previously argued that the TIL should be expanded to accommodate digital communication services and that social media organisations such as Meta, YouTube and X all earn enough via advertising revenue to be eligible for the TIL.
ACCAN supports the use of a levy as the primary method of cost recovery, and the use of fees and penalties as a supplemental method of cost recovery and deterrence against vexatious applications.



Question 29: Is the proposed approach for Australia to be a ‘fast follower’ of international regimes appropriate?
ACCAN considers this an appropriate approach, as it will avoid wasteful spending of resources ‘reinventing the wheel’ and speed up the process of developing the regime by basing it on tested and proven regulatory policy. 
A significant benefit of this fast follower approach is it will result in a high degree of alignment with policies and decisions made by existing international regimes, enabling cooperative cross-border investigation and enforcement, greatly increasing the effectiveness of the regime. 
Alignment of obligations and punitive measures directed at platforms between Australia and overseas bodies will also reduce the overall burden on designated platforms as it reduces the potential for conflicting obligations or cases where measures taken against them individually would be appropriate, but in aggregate would be adversely harmful to the platforms long-term health and viability. 
ACCAN notes however that there will be circumstances unique to Australia’s economic landscape that will make aspects of international regimes impractical or redundant. The design of this regime must account for this. These circumstances may not be immediately clear until after the regime is in place, at which point methods for amending and adapting the regime to be fit for purpose will be required. 
The fast follower approach should be adopted to expedite the establishment of this regime, after which it should be the goal of Australia to be a world leader in digital competition control, not a follower.
[bookmark: _Toc1353333914][bookmark: _Toc189838178][bookmark: _Toc190955005]Conclusion 
ACCAN is supportive of the Proposal paper as a strong and well-considered step towards ensuring healthy and productive competition among the digital services in Australia.
ACCAN considers the ACCC to be a highly capable regulator and well positioned to effectively serve as the regulator for this regime. The ACCC should be empowered both to self-initiate designation investigations and provide designation decisions in addition to the minister.
ACCAN strongly encourages the introduction of a new levy as part of this regime to recover costs and fund effective and informed consumer representation. Fees and penalties applied to designated organisations should be proportional and based on global revenue to ensure they are measured but impactful.
Anti-avoidance measures will be key to ensuring the ACCC is able effectively identify and investigate platforms, and in the case of requests for exemptions or suspensions of obligations, ACCAN strongly recommends that the burden of proof be placed on platforms.
Transparency and consistent reporting of designated entity records, exemption requests, investigations and their findings will be essential to establishing trust for both consumers and platforms in this new regime and ensuring standards are being followed by all parties involved.
ACCAN views a ‘fast follower’ approach of looking to examples from overseas to inform the design of this regime as a sensible one that will allow for fast and effective development in addition to creating synergies with overseas bodies. It would also avoid unnecessary burdens on platforms and encourages international cooperation in promoting healthy competition in digital services.
Considering the fast-moving and dynamic nature of digital service, ACCAN concludes this submission by reiterating the need for this regime to be flexible so that it may adapt to the changing technologies, applications, definitions and capabilities of digital services. The list of digital services, anti-competitive behaviours, obligations and thresholds should all be regularly reviewed to ensure their relevance to the Australian economy and the long-term efficacy of this regime.
The Australian Communications Consumer Action Network (ACCAN) is Australia’s peak communication consumer organisation. The operation of ACCAN is made possible by funding provided by the Commonwealth of Australia under section 593 of the Telecommunications Act 1997. This funding is recovered from charges on telecommunications carriers. ACCAN is committed to reconciliation that acknowledges Australia’s past and values the unique culture and heritage of Aboriginal and Torres Strait Islander peoples. Read our RAP.
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